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Note from Gas Industry Co – information which could lead to identification of the consumer has been removed from this public version of the decision.
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IN THE MATTER  of the Gas Act 1992 and the  
Gas (Switching Arrangements) Rules 2008  

 
 
BETWEEN  Gas Industry Company Limited  

Reporting Entity  
 
 

AND  E-Gas Limited 
Participant allegedly in breach 
 

AND    Advanced Metering Services Limited 
Participant allegedly in breach 
 

AND    The Auckland Gas Company Limited 
Participant allegedly in breach 

 
 

Appearances: J Kean – Investigator  
A for Gas Industry Company 
B Ross for E-Gas Limited 
B Scott for Advanced Metering Services Limited 
J Palmer – In-house counsel for The Auckland Gas 
Company Limited 

 
Before the Rulings Panel: The Honourable Sir John Hansen KNZM 
 
Decision: 7 December 2009
 

 

 

[1] In my decision of 10 November I found breaches of the regulations by E-Gas, 

AMS and Auckland Gas.  It is unnecessary to repeat the details again. 

[2] A hearing on the question of sanctions was set for 2 December 2009.  

However, the parties indicated they were happy for the Rulings Panel to deal with 

the question of sanctions on the basis of written submissions.  Those submissions 

have now been received.   



 
 

 
 

[3] Initially AMS claimed compensation from Auckland Gas for gas meters that 

had been retained by Auckland Gas.  I understand from emails received that that 

issue has been resolved between the parties and nothing further need be said about it. 

[4] Following breach, the Rulings Panel may make orders under s 43X of the 

Gas Act 1992: 

A Rulings Panel may, after considering any complaint or matter referred to it 
in respect of any allegation that an industry participant has breached any gas 
governance regulations or rules,— 

(a) decide that no action should be taken: 

(b) issue a private warning or reprimand to an industry 
participant: 

(c) issue a public warning or reprimand to an industry 
participant: 

(d) impose additional or more stringent record-keeping or 
reporting requirements under or in connection with any gas 
governance regulation or rule: 

(e) order an industry participant to pay a civil pecuniary penalty 
not exceeding $20,000: 

(f) order an industry participant to pay a sum by way of 
compensation to any other person: 

(g) order an industry participant that is found not to be 
complying with the gas governance regulations or rules to 
take any action that is necessary to restore it to a position of 
compliance: 

(h) make an order terminating or suspending the rights of an 
industry participant under any gas governance regulation or 
rule: 

(i) make orders regarding the reasonable costs of any 
investigations or proceedings: 

(j) propose to the industry body or the Commission that it 
recommends to the Minister that a change should be made to 
a regulation or rule. 

[5] If the Rulings Panel determines to order a civil pecuniary penalty, pursuant to 

regulation 52 of the Gas Governance (Compliance) Regulations 2008, the Rulings 

Panel must: 



 
 

 
 

a) take account of the level of civil pecuniary penalties it has previously 

ordered in similar situations; and 

b) impose a civil pecuniary penalty that is commensurate with the 

seriousness of the case. 

[6] This was the first hearing conducted by the Rulings Panel, so there are no 

earlier pecuniary penalties to consider.  However, in assessing the seriousness of the 

case the Rulings Panel must have regard to the matters set out in regulation 52(3), 

which read as follows: 

(a) the severity of the breach: 

(b) the impact of the breach on other participants: 

(c) the extent to which the breach was inadvertent, negligent, deliberate, 
or otherwise: 

(d) the circumstances in which the breach occurred: 

(e) any previous breach of the rules by the participant: 

(f) whether the participant disclosed the matter to the market 
administrator: 

(g) the length of time the breach remained unresolved: 

(h) the participant's actions on learning of the breach: 

(i) any benefit that the participant obtained, or expected to obtain, as a 
result of the breach: 

(j) any other matters that the Panel thinks relevant. 

[7] I am conscious that the breaches found proved arose within the context of the 

first hearing conducted by the Rulings Panel.  The regulatory regime was new for 

industry participants, and a degree of confusion is understandable.  I intend to 

approach the question of sanction against that background. 

[8] The investigator submitted that I should impose a monetary penalty of $3000 

on E-Gas and $1500 on Auckland Gas.  In the circumstances that were applicable in 

this case, the investigator submits there should be no pecuniary penalty imposed 

upon AMS. 



 
 

 
 

E-Gas  

[9] E-Gas argues that the breach was inadvertent and not serious.  It submits that 

its major focus was supplying the consumer with gas so that his business could 

continue to operate.   

[10] I have read and considered the E-Gas submissions in detail, but have 

concluded that, even allowing the novelty of the new regulations, this was a serious 

breach.  As I found at [24] of my decision, there was no “basis upon which E-Gas 

can effectively take the law into its own hands, as occurred here.”  Further, at [27], 

there was the finding that the email correspondence suggested that E-Gas was aware 

a switch had not occurred when it instructed AMS to install meters. 

[11] However, I consider there is a significant mitigating factor in E-Gas’s favour.  

If Auckland Gas has complied with its obligations, the switch would have occurred 

at an earlier date. 

[12] Taking into account these submissions, the matters set out in regulation 52(3) 

and the behaviour that occurred here, I consider an appropriate penalty is one of 

$2000. 

AMS 

[13] As I recorded in my decision, I have sympathy for AMS in that it was caught 

between two important clients giving contradictory directions.  The matter ought to 

have been resolved by a simple reference, and reliance, on the registry.  AMS 

assures me that is now their practice, as it should have been from day one. 

[14] However, taking into account the matters set out in regulation 52(3), the 

position AMS found itself in, and the novelty of the regulations, I agree with the 

investigator that no monetary penalty should be imposed on AMS.  I order that the 

publication of my decision that AMS has breached the switching rules is sufficiently 

punitive in the circumstances of this case. 



 
 

 
 

Auckland Gas 

[15] Although I found against Auckland Gas, I accept they considered their 

interpretation of the relevant rules was the correct one, and this informed some of 

their actions.  In that sense it can be seen that the breach was deliberate, but based on 

a genuinely held belief.  However, the breach did hamper a consumer’s ability to 

switch on a requested date, and I consider such action to be serious. 

[16] Again taking into account the matters set out in the relevant regulations and 

the submissions of E-Gas, I consider an appropriate level of penalty to be one of 

$1000. 

Costs 

[17] Gas Industry Company Limited seeks costs of the hearing together with the 

Rulings Panel’s expenses.  They total $10,189.90. 

[18] Auckland Gas proposed a cost allocation of 60 per cent to E-Gas, 20 per cent 

to AMS and 20 per cent to AGC.  

[19] Ms Ross, for E-Gas, submits that costs should fall within the range of 20-30 

per cent of the actual costs claimed, which should be divided into thirds. 

[20] In the normal course of events I cannot see why industry participants in 

breach should not bear the full costs of the hearings of the Rulings Panel.  However, 

in this instance I do not intend to take that approach.  This is to recognise that the 

regulations were new, that there was some confusion because of this relative novelty, 

and that the parties here appear to have acted on their own mistaken belief as to an 

interpretation of the regulations. 

[21] In the circumstances I propose to award costs of $5000 to Gas Industry 

Company Limited, to be met $2000 by E-Gas, $2000 by Auckland Gas and $1000 

by AMS. 



 
 

 
 

[22] I consider the approach taken by me in relation to both pecuniary penalty and 

costs is lenient. This is to recognize the factors set out at [7]. Industry participants 

should not assume that such a lenient approach will apply in the future, although I 

acknowledge that I am required to approach each case on the basis of the individual 

circumstances applying. 

 

The Honourable Sir John Hansen KNZM  

Rulings Panel 
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